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A.  Identity of Petitioner 

 Kenneth Linville asks this Court to accept review of the opinion of 

the Court of Appeals in State v. Linville, 47916-8-II 

B.  Introduction 

 This Court previously agreed that when the State charges a person 

with leading organized crime the State is statutorily barred from also 

prosecuting the person for crimes that do not fall within the definition of 

“criminal profiteering activity.” Yet that is precisely what the State did. 

The trial court did not prevent the State from violating the statute. Defense 

counsel failed to object. 

 After this Court held Mr. Linville could not demonstrate defense 

counsel was ineffective, the Court of Appeals concluded he could not 

challenge the unlawful prosecution and convictions on appeal. 

C.  Issues Presented 

 1. Where a person is charged with the offense of leading organized 

crime, RCW 9A.82.085 limits the offenses which may be joined at trial to 

only those offenses alleged to be a part of the criminal profiteering 

activity. Where the State did not allege any offense was a part of the 

pattern of criminal profiteering activity did the court err in allowing the 

State to prosecute 140 counts in addition to the charge of leading 

organized crime? 
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 2. Criminal profiteering activity is specifically defined by statute as 

involving one of 46 specific types of crimes. Where 53 of the counts 

against Mr. Linville involved crimes which are not defined as criminal 

profiteering activity did the court err in allowing the State to prosecute 

those 53 counts in addition to the charge of leading organized crime? 

 3. The general statute governing accomplice liability is superseded 

when a specific offense dictates the liability of a group of actors who 

participate in an offense. Trafficking in stolen property punishes the 

actions of the person who organizes, initiates or manages the theft of 

property for resale. When the legislature defines an offense to focus upon 

the actions of such a leader, can a conviction rest upon accomplice 

liability? 

 4. Proof of a firearm enhancement requires the State prove the 

defendant or an accomplice possessed a firearm during the crime in a 

manner indicative of an intent or willingness to use it in furtherance of the 

crime. Where the State merely proved theft of a firearm during a burglary 

did the State prove Mr. Linville was armed for purpose of the 

enhancement? 

 5. The Double Jeopardy Clause of the Fifth Amendment prohibits 

multiple convictions based upon a single unit of prosecution. The unit of 

prosecution is the behavior or act which the legislature intends to 
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criminalize. Where the statute defining the crime reveals the unit of 

prosecution for trafficking in stolen property, is organizing and engaging 

in the marketplace of stolen property do Mr. Linville’s 39 convictions of 

trafficking in stolen property violate double jeopardy protections? 

D.  Statement of the Case 

 In late 2013, authorities began noticing an increase in residential 

burglaries in Thurston County. RP 477-78. Police noticed similarities 

among the burglaries including the fact that the vast majority involved 

entry through the front door and involved use of a tool to pry and force the 

door open. RP 478-80. 

 The police investigation led them to Kelly Olsen who 

acknowledged her involvement but quickly blamed to Mr. Linville as the 

one responsible. RP 485-86.  

 Police also arrested Jessica Hargrave, after she sold items stolen in 

a burglary. RP 514. Ms. Hargrave admitted her involvement in a 

substantial number of the burglaries for which Mr. Linville was ultimately 

charged.  RP 517-18. 

 Ultimately, police arrested Mr. Linville. Upon searching the 

apartment where Mr. Linville lived with Ms. Hargrave and Teya Harris, 

police recovered numerous items belonging to several of the homeowners. 

RP 578-80 
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 The State charged Mr. Linville with 138 counts including: one 

count of leading organized crime, 41 counts of burglary, 39 counts of 

trafficking in stolen property, numerous counts of theft, numerous counts 

of possession of stolen property, firearm possession counts, and 

possession of controlled substances. CP 365-391. The State also alleged 

four firearm enhancements. CP 370, 377, 386, 390.  

 A number of persons who participated in the crimes received 

substantially reduced sentences. In turn, each testified to their involvement 

but pointed the finger at Mr. Linville as the instigator of the crimes. Ms. 

Hargrave, despite her admission to participating in the vast majority of 

burglaries pleaded guilty in exchange for a Drug Offender Sentencing 

Alternative of 90 months. RP 977. Ms. Harris, who participated in several 

burglaries, whose car was regularly used to commit the offenses, and in 

whose apartment a large amount of stolen property was recovered, entered 

drug court with a sentence of 22 to 29 months. RP 4247-48.  David 

Knutson, Mr. Linville’s drug dealer and in whose home a large amount of 

stolen property was recovered, including guns, entered drug court with a 

sentence of 18 to 20 months. RP 3526-28. Ms. Olsen, who participated in 

a number of burglaries, pleaded guilty with a standard range of 63 to 84 

months. RP 3122-23. Avery Garner who participated in some of the 
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burglaries pleaded guilty with a standard range of 43 to 57 months. RP 

1378-79.  

 A jury convicted Mr. Linville of 138 counts and four firearm 

enhancements. CP 528-712.  

 Mr. Linville received a sentence in excess of 76 years in prison. CP 

878.  

E.  Argument 

1. Although the State was statutorily barred from prosecuting 

56 offenses against Mr. Linville, the Court of Appeals 

concluded Mr. Linville could not challenge that illegal 

prosecution and resulting convictions on appeal. 

 

 This Court has made clear that when the State prosecutes an 

individual for leading organized crime, the State may not also prosecute 

the person for any other offense that is not within the definition of 

criminal profiteering activity. State v. Linville, 191 Wn.2d 513, 520, 423 

P.3d 842 (2018). RCW 9A.82.085 makes clear 

In a criminal prosecution alleging a violation of RCW 

9A.82.060 [for leading organzed crime] the state is 

barred from joining any offense other than the offenses 

alleged to be part of the pattern of criminal profiteering 

activity. . . 

 

This Court recognized “criminal profiteering activity” is unambiguously 

limited to the 46  crimes listed in RCW 9A.82.010(4). Linville, 191 Wn.2d 

at 521-22. Thus, “the State can join all predicate acts of “criminal 
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profiteering” that form part of the “pattern” in a single case. But it cannot 

join any other crimes in that same case: under RCW 9A.82.085, the 

“joinder bar.” Id. at 519. Despite this unambiguous bar, the State did 

precisely what the statute prohibits.  

 The State ignored the plain statutory restriction and joined 56 

offenses which are not “criminal profiteering activity” together with the 

charge of leading organized crime. Moreover, the trial court took no 

measures to prevent the State’s plain violation of the statute. 

 In fact, the State has never disputed the plain restriction of RCW 

9A.82.085. Instead, the State has argued the definition of “criminal 

profiteering” includes any criminal act, and thus it was not barred from 

joining the additional 56 crimes. See Linville, 191 Wn.2d at 520. This 

Court quickly rejected that overly expansive reading as contrary to the 

plain and unambiguous definition of “criminal profiteering ” in RCW 

9A.82.010(4). Thus, even the State would agree RCW 9A.82.085 barred it 

from joining those additional offenses, where they were not acts of 

criminal profiteering. 

 Mr. Linville’s trial plainly violated the clear directive of RCW 

9A.82.085. Contrary to the express statutory language, an in the absence 

of any authority permitting it, the State tried him on 56 additional. Those 
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counts and resulting sentences substantially prejudiced both before the 

jury and in the length of the sentence he received. 

 Nonetheless, the Court of Appeals refused to address this claim on 

appeal. In other instances in which a court exceeds the authority provided 

by the legislature, this Court has made clear such issues may be raised on 

appeal.  

 Defining crimes and fixing the punishment is a function reserved 

for the Legislature alone. State v. Wadsworth, 139 Wn.2d 724, 734, 991 

P.2d 80, 86 (2000). But more than that, the legislature may define the 

State or courts can seek conviction and punishment. See, State v. Martin, 

94 Wn.2d 1, 7, 614 P.2d 14 (1980) (absence of authority to seek death 

penalty following guilty plea barred precluded State from filing notice of 

intent to seek death penalty).  

 This Court has recognized that in instances in which a court acts 

beyond the authority provided by the legislature, such actions may always 

be challenged for the first time on appeal. State v. Ford, 137 Wn.2d 472, 

476, 973 P.2d 452 (1999). In State v. Loux, the Court concluded it could 

review a challenge to concurrent terms even though no objection was 

raised in the trial court and in fact the parties may have agreed. 69 Wn.2d 

855, 857-58, 420 P.2d 693 (1966), overruled on other grounds by State v. 
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Moen, 129 Wn.2d 535, 919 P.2d 69 (1996).1 The Court noted neither “the 

consent of the parties [or] concurrence of the court could . . . serve to bind 

the state of Washington in the face of the provisions of the statute. Id. at 

858. The same must hold here. 

 Just as with a miscalculated offender score, or improper concurrent 

sentences, the prosecution and conviction of Mr. Linville for offenses 

which are not a part of a pattern of criminal profiteering activity 

“exceeded the authority of the court.” It is nonsensical to conclude Mr. 

Linville could challenge an unlawful sentence for the first time on appeal 

but not the unlawful conviction itself. RCW 9A.82.085. 

 The refusal of the Court of Appeals to review the 56 unlawful 

convictions in this case is an issue of substantial public importance 

warranting review. RAP 13.4. 

2. A conviction of the first alternative means of trafficking in 

stolen property cannot rest on accomplice liability. 

 

Under RCW 9A.08.020, a person may be convicted as an 

accomplice to a crime by knowingly aiding or assisting another in the 

commission of that crime. State v. Roberts, 142 Wn.2d 471, 510-11, 14 

P.3d 713 (2000).  

                                            
  1 Moen overruled Loux only to the extent Loux concluded acting in excess of 

statutory authority was jurisdictional. 
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While the general law defining accomplice liability applies to 

many offenses, it does not govern the legal complicity required for all 

offenses. State v. Montejano, 147 Wn. App. 696, 196 P.3d 1083 (2008). 

The complicity statute is “general in its terms and manifestly intended to 

meet cases not otherwise specifically provided for by statute.” State v. 

Wappenstein, 67 Wash. 502, 530, 121 P.2d 989 (1912); Montejano, 147 

Wn. App. at 703.  

 RCW 9A.82.050(1) provides: 

A person who knowingly initiates, organizes, plans, 

finances, directs, manages, or supervises the theft of 

property for sale to others, or who knowingly traffics in 

stolen property, is guilty of trafficking in stolen property in 

the first degree. 

 

State v. Lindsey concluded that provision sets forth two alternative means 

of committing the offense delineated by the use of the terms “who 

knowingly.” 177 Wn. App. 233, 243-44, 311 P.3d 61 (2013). This Court 

has adopted that reading of the statute. State v. Owens, 180 Wn.2d 90, 97-

98, 323 P.3d 1030 (2014). Thus, a person is guilty of the offense if he (1) 

knowingly initiates, organizes, plans, finances, directs, manages, or 

supervises the theft of property for sale to others, or (2) knowingly traffics 

in stolen property. Id. Under the first, or “supervisory” alternative, a 

person may not be convicted as an accomplice. 
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 Legislative intent is determined from a statute’s palin language 

together with “the text of the provision in question, the context of the 

statute in which the provision is found, related provisions, amendments to 

the provision, and the statutory scheme as a whole.” State v. Conover, 183 

Wn.2d 706, 711, 355 P.3d 1093 (2015). Trafficking in stolen property is a 

part of the Criminal Profiteering Act, RCW 9A.82. In determining the 

intent of the supervisory alternative of trafficking stolen property it is 

useful to examine interpretations of other provisions of that Act. 

 In State v. Hayes the court analyzed language of the leading 

organized crime statute, also a part of the Criminal Profiteering Act (RCW 

9A.82.060), which requires the person “organiz[e], manag[e], direct[], 

supervis[e], or finance[e] any three or more persons with the intent to 

engage in a pattern of criminal profiteering activity.” 164 Wn. App. 459, 

466, 262 P.3d 538 (2011). While not identical, that language is in all 

relevant respects the same as that found in the supervisory alternative of 

RCW 9A.82.050(1). While acknowledging nothing in the accomplice 

statute precluded its application to leading organized crime, the court 

noted “it is sometimes apparent from the way the legislature has defined a 

particular crime that traditional accomplice liability provisions are not 

applicable to that crime.” Hayes, 164 Wn. App. at 469. The court 

concluded the language of the leading organized crime statute made it 
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apparent that accomplice liability could not apply. Id. “The statutory 

definition of the crime shows that it is intended to apply to persons who 

‘lead’ organized crime, rather than to all persons in a group who commit 

crimes.” Id. at 469 (Internal quotations omitted. Quoting State v. Johnson, 

124 Wn.2d 57, 71, 873 P.2d 514(1994); see also, Montejano, 147 Wn. 

App at 696 (because riot statute, RCW 9A.84.010, requires acting with 

three or more people but is elevated to felony only where the “actor” is 

armed, accomplice liability could not apply to felony riot conviction). 

 For the offense of leading organized crime “while guilt for the 

crime is predicated on group conduct, the conduct criminalized by the 

statute is the conduct of the leader. . . . There must be a hierarchy in which 

the defendant is at the apex and three or more other persons are below.” 

Hayes, 164 Wn. App. at 474. If the language “organiz[e], manag[e], 

direct[], supervis[e], or finance[e]” in RCW 9A.82.060 defines the 

conduct of a leader the same must be true of the terms “initiates, 

organizes, plans, finances, directs, manages, or supervises” in RCW 

9A.82.050(1). Both statutes target a leader or manager of an enterprise. 

Because the first alternative of trafficking in stolen property defines the 

acts of the organizer, manager or supervisor, and not the person(s) 

organized, managed or supervised, a conviction of that alternative cannot 

be based on accomplice liability. 
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 Despite the language of the statute the Court simply conclude it 

does not define a hierarchy and in fact does not require more than one 

actor. Opinion at 9. It is impossible for one to “direct” “manage” or 

“supervise,” if they are the lone actor. Both leading organized crime and 

trafficking were created as part of the CPA. It is illogical and contrary to 

basic rules of statutory construction, to assume that the legislature’s use of 

those supervisory terms in one portion of the CPA preclude accomplice 

liability, yet the same words in another section of the CPA do not. 

 The opinion is contrary to and irreconcilable with Hayes. In 

addition, the opinion is contrary to this Court’s well-established case lase 

regarding interpreting statutes. This Court should grant review under RAP 

13.4. 

3. The State presented insufficient evidence for imposition of 

the firearm enhancements.  

 

The State bears the burden of proving each element of the crime 

charged beyond a reasonable doubt. Apprendi v. New Jersey, 530 U.S. 

466, 490, 120 S. Ct. 2348, 147 L.Ed.2d 435 (2000); In re Winship, 397 

U.S. 358, 364, 90 S. Ct. 1068, 25 L.Ed.2d 368 (1970); State v. Recuenco, 

163 Wn.2d 428, 439, 180 P.3d 1276 (2008). This court may affirm a 

conviction only if, “after viewing the evidence in the light most favorable 

to the prosecution, any rational trier of fact could have found the essential 
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elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 

443 U.S. 307, 318, 99 S. Ct. 628, 61 L.Ed.2d 560 (1970); State v. Green, 

94 Wn.2d 216, 221, 616 P.2d 628 (1980).  

In four of the burglaries firearms were stolen from the homes. RP 

1816, 2528, 3656, 3981-82. For each of these the State charged Mr. 

Linville with first-degree burglary and alleged a firearm enhancement for 

each. CP 370, 377, 386, 390.  

 To prove a person is “armed” for purposes of such an enhancment 

there must be “a nexus between the defendant, the crime, and the 

weapon.” State v. Brown, 162 Wn.2d 422, 431, 173 P.3d 245 (2007). 

Importantly, the State must present evidence that the defendant or his 

accomplice handled the weapon “in a manner indicative of an intent or 

willingness to use it in furtherance of the crime.” Id. at 432; see also id. at 

433-34 (rejecting dissent’s view that evidence of intent to use weapon is 

not a requirement). 

Here, the State offered no evidence beyond the fact that guns were 

stolen during four burglaries. There was no evidence that Mr. Linville or 

an accomplice was intent on or willing to use those firearms to further the 

crime. Instead, the evidence indicates the guns were simply “loot” taken 

away from the burglaries for resale. This conclusion is bolstered by the 
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fact that police did not recover any guns on Mr. Linville and never 

recovered the guns taken from any of the four burglaries. RP 749-50.  

Indeed, the state’s argument to the jury for each of the four counts 

consisted of nothing more than noting that the guns were taken. RP 5451, 

5481, 5518, 5540. That evidence is insufficient to establish the nexus for 

purposes of the four enhancements.  

Brown reasoned that for either, actual possession by either the 

defendant or an accomplice was not necessarily sufficient to establish the 

defendant was armed. 162 Wn.2d at 432-33. Instead, the Court held the 

State was still required to prove an intent or willingness to use the weapon. 

Id. at 434. 

 Despite the Brown’s clear holding, the Court of Appeals concludes 

the possession, even fleeting possession, at any point during a burglary 

necessarily establishes the nexus. Opinion at 10-11. That simply ignores 

the clear holding of Brown.  “Evidence that the [gun] was briefly in the 

burglar’s possession does not make [the burglar] armed within the 

meaning of the sentencing enhancement statute.” Brown, 162 Wn.2d at 

435. Instead, an “intent or willingness to use the [weapon] is a condition 

of the nexus requirement.” Brown, 162 Wn.2d. at 434. 

 Here, as in Brown, the State presented no evidence of an intent or 

willingness to use the weapon in furtherance of the crime. Instead, just as 
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in Brown, “the facts suggest that the weapon[s were] merely loot.”  Id. at 

434.  

 The conclusion of the Court of Appeals is directly contrary to this 

Court’s decision in Brown warranting review under RAP 13.4. 

4. Double Jeopardy protections do not permit Mr. Linville’s 

multiple convictions of trafficking stolen property. 

  

 The Double Jeopardy Clause of the federal constitution provides 

that no individual shall “be twice put in jeopardy of life or limb” for the 

same offense, and the Washington Constitution provides that no individual 

shall “be twice put in jeopardy for the same offense.” U.S. Const. Amend. 

V; Const. Art. I, § 9. 

 These provisions protect against (1) a second prosecution for the 

same offense after an acquittal, (2) a second prosecution for the same 

offense after conviction, and (3) multiple punishments for the same 

offense. North Carolina v. Pearce, 395 U.S. 711, 717, 89 S. Ct. 2072, 

23 L.Ed.2d 656 (1969), overruled on other grounds, Alabama v. Smith, 

490 U.S. 794, 109 S. Ct. 2201, 104 L. Ed. 2d 865 (1989); State v. Gocken, 

127 Wn.2d 95, 107, 896 P.2d 1267 (1995).   

 Focusing on the third of these, the prohibition on multiple 

punishments, this Court has said 

When the Legislature defines the scope of a criminal act 

(the unit of prosecution), double jeopardy protects a 
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defendant from being convicted twice under the same 

statute for committing just one unit of the crime.  

State v. Bobic, 140 Wn.2d 250, 261, 996 P.2d 610 (2000) (citing State v. 

Adel, 136 Wn.2d 629, 634, 965 P.2d 1072 (1998) 

 The unit of prosecution is designed to protect the accused from 

overzealous prosecution. State v. Turner, 102 Wn. App. 202, 210, 6 P.3d 

1226 (2000).  

 The unit of prosecution, the punishable conduct under the statute, 

may be an act or a course of conduct. State v. Tvedt, 153 Wn.2d 705, 710, 

107 P.3d 728 (2005).  It is determined by examining the statute’s plain 

language. State v. Varnell, 162 Wn.2d 165, 168, 170 P.3d 24 (2007). If the 

legislature has failed to specify the unit of prosecution in the statute, or if 

its intent is not clear, the court resolves any ambiguity in favor of the 

defendant. Tvedt, 153 Wn.2d at 711.  

 Trafficking in stolen property focuses upon engaging in the 

marketplace of stolen property as buyer, seller or intermediary, that is, the 

crime focuses upon the enterprise and not a particular act. That intent is 

illustrated by the terms “knowingly initiates, organizes, plans, finances, 

directs, manages, or supervises the theft of property for sale to others.” 

RCW 9A.82.050(1). Plainly the statute includes both the taking and 

selling or property, but the statute also focuses on the conduct bridging 
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those acts. The statute focuses upon a course of conduct rather than a 

specific act. 

 Here, the State charged a separate count of trafficking based upon 

the property taken from each burglary. But, courts have made clear the 

focus of the crime of trafficking in stolen property is not on the taking of 

the property. In ruling that theft and trafficking were not the same criminal 

conduct the court noted the offenses have different victims. State v. 

Walker, 143 Wn. App. 880, 892, 181 P.3d 31 (2008). The victim of theft is 

the owner of the property while the victim of trafficking is the potentially 

unwitting purchaser. This makes clear the gravamen of the offense is not 

the taking of the property but rather the course of conduct leading to sale. 

Moreover, Walker illustrates that taking property from separate owners 

does not establish separate offenses. Thus, Mr. Linville could only be 

convicted of a single count of trafficking in stolen property, and certainly 

could not be charged with separate counts based on each separate taking. 

The Court of Appeals rejects Mr. Linville’s claim reasoning the “evil the 

legislature has criminalized” is either the knowing facilitation or 

participation in the theft in order to sell stolen property, or the transfer of 

possession of property known to be stolen.” Opinion at 13-14.  

 If the unit of prosecution is taking the property, then theft and 

trafficking in stolen property are the same offense. In that case, the court 
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must dismiss each of the theft charges. Alternatively, if it is taking 

possession of stolen property for resale, Mr. Linville may only be 

convicted of a single count of trafficking. The State cannot have it both 

ways. 

 The opions is contrary to Walker and presents a significant 

constitutional question. This Court should grant review under RAP 13.4. 

F.  Conclusion 

 Mr. Linville convictions and resulting sentences were unlawfully 

obtained in violation of the plain limitations of RCW 9A.82.085. Review 

is warranted under RAP 13.4. 

 Moreover, the Court of Appeals opinion regarding Mr. Linville’s 

trafficking convictions and enhancements are contrary to settled law and 

warrant review. 

 Respectfully submitted this 21st day of May, 2020. 
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DIVISION  II 
 

STATE OF WASHINGTON,  No.  47916-8-II 

  

    Respondent,  

  

 v.  

  

KENNETH ALFRED LINVILLE, JR., UNPUBLISHED OPINION 

  

    Appellant.  

 

WORSWICK, J. — Kenneth Linville appealed his 137 convictions for leading organized 

crime, burglary, trafficking in stolen property, theft, possession of stolen property, and unlawful 

firearm possession. 

 In our first decision, State v. Linville, 199 Wn. App. 461, 400 P.3d 333 (2017), rev’d 191 

Wn.2d 513, 423 P.3d 842 (2018), we held that Linville received ineffective assistance of counsel 

based on his counsel’s failure to object to the State’s improper joinder of charges.  We also held 

that sufficient evidence proved that Linville was armed with a firearm as related to his conviction 

for first degree burglary.1 

 The Supreme Court, although agreeing that the State improperly joined Linville’s 

charges, held that Linville did not demonstrate that he received ineffective assistance of counsel.  

The Supreme Court held that because the record was insufficient to determine whether Linville’s 

counsel had legitimate reasons for remaining silent in the face of the erroneous joinder, Linville 

failed to show that his counsel had rendered deficient performance.  Accordingly, the Supreme 

                                                 
1 The Supreme Court did not accept this issue for review, and we do not revisit it here. 
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Court remanded to this court to resolve Linville’s other issues.  The parties subsequently filed 

additional briefing, and we heard argument. 

 We now address Linville’s arguments that (1) a conviction based on the first alternative 

means of trafficking in stolen property cannot rest on accomplice liability, (2) the State presented 

insufficient evidence to impose the firearm sentencing enhancements, (3) the trial court violated 

his right to a unanimous jury verdict by instructing the jury that it need not be unanimous as to 

the means by which it found him guilty of trafficking in stolen property, (4) his multiple 

convictions for trafficking in stolen property violated the prohibition against double jeopardy, 

and (5) the trial court denied his right to due process by permitting the State to amend the 

charging information after the State rested its case. 

 We hold that sufficient evidence supported the firearm sentencing enhancements, and 

Linville’s convictions for trafficking in stolen property did not violate double jeopardy.  But we 

also hold that the trial court denied Linville his right to due process by permitting the State to 

amend the charging information after the State rested its case.  We further hold that Linville 

failed to preserve his other arguments for appeal and he does not identify any manifest 

constitutional errors.  Accordingly, we affirm in part but remand to the trial court for the 

dismissal of count 130 without prejudice. 

FACTS 

 In late 2013, law enforcement noticed an increase in daytime residential burglaries in 

Thurston County.  Law enforcement noticed similarities among the burglaries, including the use 

of a tool to pry open the front door of the burglarized homes.  As a result of their investigation, 

law enforcement arrested several suspected perpetrators, including Linville. 
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 The State subsequently charged Linville with leading organized crime, 35 counts of 

residential burglary, attempted residential burglary, 4 counts of first degree burglary while armed 

with a firearm, 3 counts of second degree burglary, 39 counts of trafficking in stolen property, 17 

counts of first degree theft, 18 counts of second degree theft, attempted second degree theft, 3 

counts of third degree theft, 5 counts of theft of a firearm, 5 counts of identity theft, 4 counts of 

unlawful possession of a firearm, possession of stolen property, and possession of a controlled 

substance, for a total of 138 charges with numerous deadly weapon and firearm sentencing 

enhancements. 

 During the ten week trial, the State presented evidence from numerous codefendants who 

all identified Linville as the ringleader of the burglary scheme. 

 Jessica Hargrave, Linville’s former girlfriend, testified that she and Linville burglarized 

homes together.  She explained that Linville would use a 32-inch screwdriver to pry open the 

front doors of homes.  Hargrave testified that the pair would steal jewelry boxes, safes, 

televisions, and electronics from the homes.  She specifically recalled stealing a firearm from one 

house.  Hargrave recalled that Linville would bring electronics, guns, and jewelry that they stole 

to David Knutson in exchange for methamphetamines.  Hargrave also testified that Sara Myers 

would also give Linville methamphetamines in exchange for help with bills or stolen electronics 

or jewelry.  Hargrave further testified that she and Linville would separate the gold jewelry and 

remove any diamonds or jewels.  They took the gold to “the gold guy[],” who would buy it from 

them.  5 Verbatim Report of Proceedings (VRP) at 859.  They sold the diamonds to Kluh’s 

Jewelry. 
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 Jolee Lafferty testified that she drove Linville to houses he planned to burgle.  She 

described Linville using a crowbar to break into the front doors of homes and later exiting with 

televisions and jewelry boxes.  Lafferty testified that Linville traded the items he stole for money 

or drugs.  Lafferty recalled driving Linville to “the gold guy” and to Myers’s residence so 

Linville could trade the stolen items for drugs and money.  18 VRP at 3281. 

 Jennifer Krenik testified to burglaries she committed with Linville.  Krenik explained that 

she and Linville entered the homes through the front door, which Linville pried open with a 

screwdriver.  She recalled that after one burglary, when they were back in the car, Linville told 

her he had stolen a black revolver.  She testified that after the burglaries, she and Linville took 

the items they stole to Knutson’s home. 

 Knutson, who sold drugs to Linville, testified that he routinely purchased stolen goods 

from Linville with drugs.  Knutson recalled exchanging drugs for a used television.  Knutson 

testified that Linville brought stolen goods to his home about once a week, including guns, 

electronics, jewelry, and laptops and offered to sell them for drugs. 

 The codefendants’ testimonies were corroborated by testimony from law enforcement 

officers and the burglary victims who testified to the items stolen from their residences and 

identified the stolen goods recovered from the homes of Linville and his codefendants.  

Specifically, victims of each of the burglaries associated with a firearm sentencing enhancement 

testified that firearms were stolen from their homes. 
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 The jury ultimately found Linville guilty of almost all of the offenses,2 and found that the 

State proved firearm enhancements on three charges.  The trial court sentenced him to 914 

months in prison. 

 Linville appealed to this court, and we held that Linville received ineffective assistance of 

counsel based on his counsel’s failure to object to the State’s improper joinder of charges.  We 

also held that sufficient evidence proved that Linville was armed with a firearm during the first 

degree burglary.  The State petitioned for review to our Supreme Court.  Our Supreme Court 

held that because the record was insufficient to determine whether Linville’s counsel had 

legitimate reasons for remaining silent in the face of the erroneous joinder, Linville failed to 

show that his counsel had rendered deficient performance.3  Accordingly, the Supreme Court 

remanded to this court to resolve Linville’s other issues. 

ANALYSIS 

I.  ISSUES NOT PRESERVED FOR APPEAL 

 As an initial matter, Linville raises several arguments for the first time on appeal, 

including (1) the trial court erred by allowing the State to join offenses that were not “part of the 

pattern of criminal profiteering activity” for trial with the charge of leading organized crime as 

                                                 
2 The jury found Linville not guilty of possession of a controlled substance and also found that 

the State did not prove any of the deadly weapon enhancements.  The State identified the deadly 

weapon as a pry bar. 

 
3 Our Supreme Court noted that the appropriate avenue for Linville to raise his ineffective 

assistance claim, which would require the appellate court to consider facts not in the record, 

would be a personal restraint petition.  State v. Linville, 191 Wn.2d 513, 525, 423 P.3d 842 

(2018). 
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prohibited by RCW 9A.82.085,4 (2) a conviction for the first alternative means of trafficking in 

stolen property cannot rest on accomplice liability, and (3) his constitutional right to a 

unanimous jury verdict was violated when the trial court instructed the jury that it did not need to 

reach a unanimous verdict with respect to the means by which it found him guilty of first degree 

trafficking in stolen property. 

 Generally, an issue cannot be raised for the first time on appeal unless it is a “manifest 

error affecting a constitutional right.”  RAP 2.5(a); State v. Lamar, 180 Wn.2d 576, 582, 327 P.3d 

46 (2014).  This requires an appellant to identify a constitutional error and show how the alleged 

error affected his rights at trial.  State v. Kirkman, 159 Wn.2d 918, 926-27, 155 P.3d 125 (2007).  

For a claim of error to qualify as a claim of manifest error affecting a constitutional right, the 

appellant must make a plausible showing that the error resulted in actual prejudice, which means 

that the alleged error had “practical and identifiable consequences in the trial.”  Lamar, 180 Wn.2d 

at 583.  To determine whether an appellant makes this showing, we may preview the merits of the 

claimed errors to determine whether the argument is likely to succeed.  State v. Walsh, 143 Wn.2d 

1, 8, 17 P.3d 591 (2001). 

A. Improper Joinder 

 Joinder of offenses that are not part of the pattern of criminal profiteering activity is 

prohibited by statute.  RCW 9A.82.085.  Linville did not raise this issue at trial, but he argues 

that we should nonetheless review the joinder issue because “RCW 9A.82.085 represents a 

legislative conclusion that a joint trial for leading organized crime and offenses which do not 

                                                 
4 We previously addressed this issue in footnote seven of our prior decision, but we address it 

again in more detail here.  Linville, 199 Wn. App. at 465. 
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constitute a part of the pattern of criminal profiteering activity is manifestly unfair,” and “[a] 

manifestly unfair trial deprives a defendant of due process in violation of the Fourteenth 

Amendment.”  Br. of Appellant 17 (citing State v. Davenport, 100 Wn.2d 757, 762, 675 P.2d 

1213 (1984)).  However, Linville’s argument here is flawed for two reasons. 

 First, Linville merely assumes without authority that the legislature’s rationale for RCW 

9A.82.085 was based on constitutional fair trial rights.  Second, the argument assumes that any 

type of failure to preserve an issue for appeal which allegedly renders a trial “unfair” would 

constitute a constitutional violation of due process rights.  This is not the rule.  The rule against 

joinder here is rooted in statute.  Because Linville cannot show that the improper joinder 

constituted a constitutional error, we do not address this issue for the first time on appeal. 

B. Accomplice Liability for Trafficking in Stolen Property 

 Linville argues that a conviction for the first alternative means of trafficking in stolen 

property cannot rest on accomplice liability, and because the “to convict” jury instruction 

permitted convictions based on accomplice liability, his 39 convictions of trafficking must be 

reversed.  Br. of Appellant 26 

 The Washington statute defining accomplice liability provides that a person is guilty as 

an accomplice if he “solicits, commands, encourages, or requests” another person to commit a 

crime or aids another person in planning or committing the crime, knowing that such act will 

promote or facilitate the commission of the crime.  RCW 9A.08.020(3)(a)(i).  Nothing in the text 

of this statute limits the application of accomplice liability principles to any particular crime.  

However, our courts have recognized that “it is sometimes apparent from the way the legislature 

has defined a particular crime that traditional accomplice liability provisions are not applicable to 
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that crime.”  See State v. Hayes, 164 Wn. App. 459, 469, 262 P.3d 538 (2011) (abrogated on 

other grounds recognized in State v. Colson, No. 73798-8-II (Wash. Ct. App. Mar. 27, 2017) 

(unpublished) 

(http://www.courts.wa.gov/opinions/index.cfm?fa=opinions.showOpinion&filename=737988M

AJ). 

 We review the construction of a statute de novo.  Hayes, 164 Wn. App. at 469.  Our 

primary objective of an inquiry into the construction of a statute is to ascertain and carry out the 

intent of the legislature.  Hayes, 164 Wn. App. at 469. 

 A person is guilty of first degree trafficking in stolen property when he (1) knowingly 

initiates, organizes, plans, finances, directs, manages, or supervises the theft of property for sale 

to others, or (2) knowingly traffics in stolen property.  RCW 9A.82.050; State v. Owens, 180 

Wn.2d 90, 97-98, 323 P.3d 1030 (2014).  Linville contends that accomplice liability cannot 

apply to the first alternative of trafficking in stolen property via accomplice liability because it is 

“supervisory” in nature.  Br. of Appellant 24 

 Linville relies on Hayes to support his claim.  164 Wn. App. at 459.  However, Hayes is 

distinguishable.  Hayes was convicted of leading organized crime.  164 Wn. App. at 466.  The 

court in Hayes explained that leading organized crime  

is committed by leading three or more other persons in a pattern of criminal 

profiteering activity.  While guilt for the crime is predicated on group conduct, the 

conduct criminalized by the statute is the conduct of the leader.  The participation 

required by the accused is leading three or more followers by organizing, 

managing, directing, supervising, or financing them.  There must be a hierarchy in 

which the defendant is at the apex and three or more other persons are below. 
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164 Wn. App. at 470 (emphasis added).  Consequently, the Hayes court held that by instructing 

the jury on accomplice liability, the State was impermissibly relieved of its burden to prove that 

Hayes was a leader of organized crime.  164 Wn. App. at 469-71. 

 In contrast, the trafficking stolen property statute does not require any such “hierarchy in 

which the defendant is at the apex.”  Hayes, 164 Wn. App. at 470.  Indeed, the statute does not 

require the participation of more than one person at all.  Owens, 180 Wn.2d at 100 (holding that 

a single person can “plan” or “initiate” under the plain meaning of RCW 9A.82.050).  Nothing in 

the statute’s text suggests that accomplice liability is inapplicable in cases of trafficking in stolen 

property.  Consequently, we hold that the trafficking stolen property statute does not prohibit 

accomplice liability and, therefore, the alleged error does not constitute a manifest constitutional 

error. 

C. Unanimity of Trafficking in Stolen Property Convictions 

 Linville argues that his constitutional right to a unanimous jury verdict was violated when 

the trial court instructed the jury that it need not reach a unanimous verdict with respect to the 

means by which it found him guilty of first degree trafficking in stolen property. 

 Our Supreme Court recently addressed essentially identical jury instruction language in 

State v. Armstrong, 188 Wn.2d 333, 394 P.3d 373 (2017).  Acknowledging that “an instruction 

on jury unanimity as to the alternative method found is preferable,” the Armstrong court 

expressly rejected Armstrong’s argument and held that instructing “the jury that it need not be 

unanimous as to which of the two means it relied on, so long as it was unanimous as to the 

conviction,” was “a correct statement of the law.”  188 Wn.2d at 344, 336.  As clarified in 
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Armstrong, Washington courts will uphold unanimous jury verdicts based on alternative means if 

substantial evidence supports each of the alternate means.  188 Wn.2d at 340. 

 After a careful review of the record, we hold that when viewing the evidence in the light 

most favorable to the State sufficient evidence supports each of the alternative means of first 

degree trafficking in stolen property and, therefore, Linville does not raise a manifest 

constitutional error. 

II.  FIREARM SENTENCING ENHANCEMENTS 

 Linville argues that the State produced insufficient evidence to support the imposition of 

firearm sentencing enhancements.  We disagree. 

 The test for determining sufficiency of the evidence is whether, after viewing the 

evidence in the light most favorable to the State, any rational trier of fact could have found guilt 

beyond a reasonable doubt.  State v. Cardenas-Flores, 189 Wn.2d 243, 265, 401 P.3d 19 (2017).  

In a sufficiency of the evidence claim, the defendant admits the truth of the evidence, and the 

court views the evidence and all reasonable inferences drawn from that evidence in the light 

most favorable to the State.  Cardenas-Flores, 189 Wn.2d at 265-66.  These standards apply to 

firearm sentencing enhancements.  State v. Sassen Van Elsloo, 191 Wn.2d 798, 826, 425 P.3d 

807 (2018). 

 RCW 9.94A.533(3) increases the sentence for an underlying felony “if the offender or an 

accomplice was armed with a firearm” during the course of that crime.  A defendant is armed for 

the purposes of the statute if (1) the weapon was readily accessible and easily available, and (2) 

there is a nexus between the defendant, the crime, and the weapon.  State v. Easterlin, 159 

Wn.2d 203, 206, 149 P.3d 366 (2006).  “[T]he mere presence of a deadly weapon at the scene of 
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the crime, mere close proximity of the weapon to the defendant, or constructive possession alone 

is insufficient to show that the defendant is armed.”  State v. Brown, 162 Wn.2d 422, 431, 173 

P.3d 245 (2007).  However, when the defendant had actual possession of the weapon during the 

commission of the crime, proof of a nexus between the weapon and the crime usually is 

unnecessary.  State v. Hernandez, 172 Wn. App. 537, 544, 290 P.3d 1052 (2012). 

 Linville relies on Brown to argue that the State was required to show a nexus between the 

weapon and the crime and that the State must specifically show that Linville had an intent or 

willingness to use the firearms to further the burglaries.  But Brown is distinguishable from the 

facts of this case.  There, Brown and an accomplice burglarized a home but did not remove 

anything from the house.  Brown, 162 Wn.2d at 426.  When the victim returned to his home, he 

noticed that his unloaded rifle had been moved from the closet to his bed.  Brown, 162 Wn.2d at 

426.  Our Supreme Court reversed Brown’s first degree burglary charge and firearm sentencing 

enhancement holding that insufficient evidence showed a nexus between Brown’s constructive 

possession of the rifle and the crime.  Brown, 162 Wn.2d at 435. 

 Here, taking the evidence in the light most favorable to the State, the record reflects that 

Linville or an accomplice had actual possession of a firearm at the time of the burglaries.  

Victims of each of the burglaries associated with a firearm sentencing enhancement testified that 

firearms were stolen from their homes, and Linville’s accomplices testified to Linville’s actual 

possession of a stolen firearm in two of the burglaries.  Accordingly, we hold that there is 

sufficient evidence for a rational trier of fact to find beyond a reasonable doubt that Linville was 

armed with a firearm for the purpose of the firearm sentencing enhancement. 
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III.  DOUBLE JEOPARDY 

 Linville argues that his 39 convictions for trafficking in stolen property violate his right 

against double jeopardy.  We disagree. 

 The Fifth Amendment to the United States Constitution and article I, section 9 of the 

Washington Constitution prohibit double jeopardy.  The prohibition on double jeopardy includes 

that a person cannot receive multiple punishments for the same offense.  State v. Villanueva-

Gonzalez, 180 Wn.2d 975, 980, 329 P.3d 78 (2014).  Determining whether Linville’s convictions 

constitute multiple punishments for the same offense requires determination of legislative intent 

and presents a question of statutory interpretation.  Villanueva-Gonzalez, 180 Wn.2d at 980.  We 

review alleged violations of double jeopardy de novo.  Villanueva-Gonzalez, 180 Wn.2d at 979-

80. 

 When a defendant has multiple convictions under the same statutory provision, as here, 

we apply the “unit of prosecution” analysis that asks what act or course of conduct the legislature 

has defined as the punishable act.  Villanueva-Gonzalez, 180 Wn.2d at 980-81.  “In applying the 

unit of prosecution analysis, courts look to discern ‘the evil the legislature has criminalized.’”  

State v. Novick, 196 Wn. App. 513, 522, 384 P.3d 252 (2016) (quoting State v. Hall, 168 Wn.2d 

726, 731, 230 P.3d 1048 (2010)).  Our focus is on the actual act necessary to commit the crime.  

Novick, 196 Wn. App. at 522.  We review unit of prosecution issues on appeal de novo.  State v. 

O’Brien, 164 Wn. App. 924, 928-29, 267 P.3d 422 (2011). 

 The first step in a unit of prosecution analysis is to analyze the statute in question.  State v. 

Jensen, 164 Wn.2d 943, 949, 195 P.3d 512 (2008).  When we interpret a statute, our fundamental 

objective is to determine and give effect to the legislature’s intent.  State v. Larson, 184 Wn.2d 
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843, 848, 365 P.3d 740 (2015).  We look first to the statute’s plain language to determine this 

intent.  Larson, 184 Wn.2d at 848.  We discern the plain meaning of a statutory provision from the 

ordinary meaning of the language at issue, as well as from the context of the statute in which that 

provision is found, related provisions, and the statutory scheme as a whole.  State v. Polk, 187 Wn. 

App. 380, 389, 348 P.3d 1255 (2015).  In satisfying the intent of the statute, a reading that produces 

absurd results must be avoided because it will not be presumed that the legislature intended absurd 

results.  State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 318 (2003).   

 A person is guilty of first degree trafficking in stolen property if he knowingly initiates, 

organizes, plans, finances, directs, manages, or supervises the theft of property for sale to others, 

or who knowingly traffics in stolen property.  RCW 9A.82.050.  In this context, “traffic” means 

“to sell, transfer, distribute, dispense, or otherwise dispose of stolen property to another person, or 

to buy, receive, possess, or obtain control of stolen property, with intent to sell, transfer, distribute, 

dispense, or otherwise dispose of the property to another person.”  RCW 9A.82.010(19). 

 Linville contends that the proper unit of prosecution for trafficking in stolen property is the 

course of conduct and, therefore, he could only be convicted of one count of trafficking in stolen 

property.  We disagree. 

The plain language of RCW 9A.82.050 makes it clear that the operative criminal act 

prohibited by RCW 9A.82.050 is either (1) the knowing facilitating or participating in the theft of 

property so that it can be sold, or (2) transferring possession of property known to be stolen, 

depending on which alternative means by which the crime is committed.  State v. Lindsey, 177 

Wn. App. 233, 241-42, 311 P.3d 61 (2013); RCW 9A.82.050, .010(19).  Stated another way, the 

“evil the legislature has criminalized” is either the knowing facilitation or participation in the theft 
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in order to sell stolen property, or the transfer of possession of property known to be stolen.  See 

Hall, 168 Wn.2d at 731. 

 Furthermore, Linville’s interpretation leads to an absurd result.  Under Linville’s unit of 

prosecution analysis, a defendant could only ever be charged with one count of trafficking.  Such 

a result would be absurd in a situation where, as here, the defendant’s conduct included multiple 

thefts, multiple victims, and multiple sales of stolen goods over a long period of time. 

 The plain language of the statute supports the conclusion that the unit of prosecution for 

trafficking in stolen property is each separate act of knowing facilitation or participation in a 

theft for the purpose of selling the stolen property or each transfer of property known to be 

stolen.5 

 Having determined the unit of prosecution, we next perform a factual analysis to 

determine if, under the facts of the specific case, more than one unit of prosecution is present.  

                                                 
5 Linville also argues that if the unit of prosecution is taking the property, then theft and trafficking 

in stolen property are the same offense and double jeopardy requires the dismissal of each of the 

theft charges.  However, Linville’s contention is without merit because the unit of prosecution 

includes the requisite intent element of knowing participation in the theft to facilitate the sale of 

stolen property thereafter.  Linville cites State v. Walker for support, but in Walker, we 

distinguished between theft and trafficking in stolen property for double jeopardy purposes 

precisely along these lines.  143 Wn. App. 880, 886, 181 P.3d 31 (2008).  The Walker court 

explained: 

 

Most importantly, the intent elements differed: (1) for theft, the State had to prove 

Walker intended to deprive the owner of its property; while (2) for trafficking, the 

State had to prove Walker intended to sell or dispose of another's property to a third 

party.  A person could steal (i.e., intend to deprive an owner) of its property without 

intending to sell or dispose of that property to a third party and could sell property 

to another knowing that it was stolen without having been the thief. 

 

Walker, 143 Wn. App. at 887. 
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Hall, 168 Wn.2d at 730.  Factors that can be considered in addressing whether each act is a 

separate or distinct violation include the method used to commit the crime, the amount of time 

between the acts, and whether the initial conduct was interrupted, failed, or abandoned.  State v. 

Boswell, 185 Wn. App. 321, 332, 340 P.3d 971 (2014). 

 Linville argues that his actions constituted a single course of conduct of engaging in the 

marketplace of stolen property, and as such that he should have been charged with only one 

count of trafficking.  We disagree. 

 Washington courts faced similar issues in State v. Reeder, 184 Wn.2d 805, 365 P.3d 1243 

(2015).  There, Reeder appealed his convictions for 14 counts of first degree theft, arguing that 

because his actions were all done with one continuing impulse, he should have only been 

charged with one count.  Reeder, 184 Wn.2d at 828-29.  Our Supreme Court rejected his 

argument, holding that because each count was based on a separate and distinct transaction that 

occurred at a separate time, it was within the prosecuting attorney’s discretion to charge Reeder 

with multiple counts.  Reeder, 184 Wn.2d at 829-30. 

 The facts of this case are similar to Reeder, 184 Wn.2d at 805.  Although Linville’s 

actions were somewhat repetitious, they were by no means continuous or identical.  See State v. 

Tili, 139 Wn.2d 107, 124, 985 P.2d 365 (1999) (Holding that where crimes are sequential and 

not simultaneous or continuous, such that the defendant is able to form a new criminal intent 

before the second criminal act, the criminal intent, objectively viewed, changes from one act to 

the next.).  Linville burglarized many different homes over the course of several months.  For 

each burglary, Linville plotted a scheme to burglarize that particular home and coordinated with 
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his accomplices.  Additionally, Linville paid numerous visits to pawn shops, jewelers, and 

various individuals to sell the stolen goods for drugs or money. 

 Based on this analysis, we hold that Linville’s 39 convictions for trafficking in stolen 

property do not violate double jeopardy principles because he was not charged multiple times for 

the same offense.  Rather, each count was based on evidence of 39 distinct times that Linville’s 

conduct violated the statute. 

IV.  LATE AMENDMENT 

 Finally, Linville argues that the trial court erred by allowing the State to amend the 

charging information after it rested its case.  We agree. 

 Article I, section 22 of our State Constitution mandates that all essential elements of a 

charged crime be included in the charging document.  State v. Quismundo, 164 Wn.2d 499, 503, 

192 P.3d 342 (2008).  If the State fails to meet the requirements of the essential elements rule in 

the original information, it may move to amend the information.  State v. Schaffer, 120 Wn.2d 

616, 621, 845 P.2d 281 (1993).  The court may permit the State to amend the information at any 

time if substantial rights of the defendant are not prejudiced.  CrR 2.1(d).  However, once the 

State has rested, any amendment other than an amendment to a lesser charge is a per se violation 

of the defendant’s constitutional rights unless the amendment is to a lesser degree of the same 

crime or a lesser included offense.  State v. Vangerpen, 125 Wn.2d 782, 789-91, 888 P.2d 1177 

(1995).  We review a trial court’s decision to allow the State to amend a charge for abuse of 

discretion.  Quismundo, 164 Wn.2d at 504. 

 After resting its case in chief, the State amended the charging information twice.  First 

the State filed a sixth amended information which amended count 130 from second degree theft 
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to first degree theft.  Later, the State filed a seventh amended information correcting the 

designation of count 130 from a class C felony to a class B felony. 

 In its brief, the State focuses exclusively on the last amendment and argues that the 

amendment was nothing more than correcting a scrivener’s error and as such did not violate 

Linville’s constitutional rights.  However, the State ignores that the sixth amended information, 

which occurred after the State had rested its case, charged a higher degree of theft.  Amending 

the information to charge a higher degree of the offense after the State has rested its case 

constitutes “reversible error per se even without a defense showing of prejudice.”  State v. 

Markle, 118 Wn.2d 424, 437, 823 P.2d 1101 (1992); see also Quismundo, 164 Wn.2d at 504. 

 At oral argument, the State also argued that the late amendment here was not per se 

prejudicial because Linville was aware of the proposed amendment before the State rested its 

case.  The State relies on our opinion in State v. Hockaday, 144 Wn. App. 918, 184 P.3d 1273 

(2008).  But Hockaday is factually distinguishable.  There, we held that a late amendment was 

not per se reversible error where the defendant was aware of the State’s intent to amend the 

information before the State rested its case and agreed to the amendment.  Hockaday, 144 Wn.2d 

at 926-27.  The State argues that Linville similarly knew about its intention to amend the 

information, but the record on appeal does not support the State’s contention.  The record shows 

that the State spoke to defense counsel about the amended information on the morning it moved 

to amend.  But the State had rested its case the previous day.  And the State’s discussion with 

defense counsel about the amendment is not the same as a defendant agreeing to an amendment.  

Thus, the State’s reliance on Hockaday is unavailing. 
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 The proper remedy for this per se prejudicial error is to remand to the trial court for the 

dismissal of the conviction on count 130 without prejudice.  Quismundo, 164 Wn.2d at 504. 

 In conclusion, we affirm in part but remand to the trial court for the dismissal of count 

130 without prejudice. 

 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

 

________________________________ 
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